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Introduction 
 
The Rwandan genocide was marked by the slaughter of 800,000 - 1 million Tutsi people 
and Tutsi sympathizers within the period of 100 days between May and mid-July 1994. 
Some believe that it was the result of generations-long tension between the two 
predominant ethnic groups, the Hutus and Tutsis, caused by years of inequality and 
repression by the Tutsi minority. The genocide was preceded by a civil war between the 
two ethnic groups in 1990. After a brief and uneasy period of peace, due to the signing of 
the Arusha Peace Accord, this tension came to a pinnacle when Hutu president Juvénal 
Habyarimana’s plane was shot down over Kigali. Although there are disagreements and 
many theories over whom, or rather, which group shot down the plane, the resulting 
aftermath of the event was the same. It was the catalyst that was needed for the genocide 
to take place. 
 
The genocide was a stark example of humanity lost, the potential devastation that man 
can inflict on his fellow and, to what lengths man is willing to go to eradicate his 
enemies. Systemic rape, murder, use of child soldiers and torture were widespread. This 
was further exasperated by the international community's refusal to intervene, leaving 
many Rwandans to feel abandoned. United Nations (UN) peacekeeping forces on the 
ground led by Romeo Dallaire, were overseeing the upholding of the Arusha Peace 
Accord and warned the UN that the Hutu government was planning a widespread attack 
on the Tutsi populations in the months preceding the genocide. In the early days of the 
genocide the UN withdrew the majority of the peacekeepers in the country (Clark, 
Kaufman 2008). 
 
After 18 years, the memory of the genocide still haunts Rwanda today, as no one was left 
unaffected: “The genocide touched the lives of all Rwandans; no individual or community 
was spared. Every Rwandan is either a genocide survivor or a perpetrator (...)” (Clark, 
Kaufman 2008. p.xxi). This has consequently led to a fragmented population and broken 
social structures as victims and perpetrators alike had to return to their lives and 
communities, many times living side by side. Many questions arose from the genocide, 
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namely, how can justice be served on behalf of the victims and what course of action 
should be taken to achieve this when large parts of the Rwandan population took part in 
the genocide? 
Problem Area 
Today, tens of thousands of Hutus remain incarcerated in Rwandan National Jails 
awaiting trial (Clark, Kaufman 2008). Post- genocide, three legal rationalities have 
emerged; the International Criminal Tribunal for Rwanda (ICTR), the Rwandan National 
Criminal courts and the ‘traditional’ Gacaca. This paper will be focusing on the ICTR 
and Gacaca, as they represent the dichotomy of the legal system. The ICTR was 
established by a collaborative effort from the international community and the 
Government of Rwanda and sanctioned by the UN. Gacaca on the other hand was 
established under the Rwandan government’s Organic Law and is heavily promoted as a 
traditional form of Rwandan justice. The ICTR is not established within Rwanda, but 
Arusha, Tanzania, whereas Gacaca takes place within the individual communities and is 
presided over by locally elected tribal elders. The ICTR ascribes to holding those who 
committed acts of genocide to be held legally responsible, whereas Gacaca is more 
focused on truth, justice and reconciliation. The two court systems appear to be different 
in almost every regard, and each has been acclaimed by some, and condemned by others. 
While they have different approaches to achieving justice, they share a common goal: the 
prevention of future conflict through reconciliation of the past tragedies (Clark, Kaufman 
2008). To find the right balance between justice and healing, retribution and forgiveness, 
tribunals and truth commissions, remembering and ‘moving on’ is rather a difficult task 
(Zorbas, 2004).  
 
There is a need for a break from the past to create a unified future in post-genocide 
Rwanda (Clark, Kaufman 2008). However, in able to do this there must be a change in 
the individuals who participated in the genocide in order to prevent future conflicts. Both 
ICTR and Gacaca attempt to alter these individuals through the various mechanisms of 
the courts. It is for this reason that we ask: 
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How do the different legal rationalities frame the criminal and how do they attempt 
to transform them? 
 
In order to answer this, two questions must first be answered.  
1) How is the label of criminal constructed under the ICTR and Gacaca? 
And 
2) Through what mechanisms do the ICTR and Gacaca attempt to transform the 
subjectivities of the criminal? 
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Project Design  
 
Methodology 
The aim of methodology chapter is to highlight the conscious choices that will be made 
during the course of answering the problem formulation. This includes theoretical 
concepts, analytical strategies, use of empirical material, case studies (ICTR and Gacaca) 
and finally the limitations of these choices on the findings and conclusions. 
 
Theoretical Chapters 
This chapter will outline the theoretical concepts according to our epidemiology, starting 
with discourse, social constructs, the Matrix, identity and the self. These concepts will 
form the basis on how the label of criminal is socially constructed. Finally Foucault’s 
concepts of punishment, discipline and panopticism will be addressed, this provides a 
theoretical framework that enables us to explore how the two courts attempt to transform 
the identity of the criminal, once the socially constructed label has been applied.  
 
Contextualization/Background Chapter 
The aim of this chapter will be to provide background information to the reader on the 
two ethnic groups and the ICTR and Gacaca. This is in order to give the reader a full 
picture of the current situation of the persecutory strategies in Rwanda and as a tool to 
draw empirical material from.  
 
Analysis Chapter 1 
This chapter will answer the first research question: How is the label of criminal 
constructed under the ICTR and Gacaca? In order to understand how the two legal 
rationalities do this, first the discourses being deployed by the ICRT and Gacaca will be 
analyzed through empirical material collected on the ICTR’s webpage and the 
Government of Rwanda’s external web pages on Gacaca. Once those discourses are 
established, then an analysis of the Matrices in which they occur will be conducted 
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including; international law and Rwandan law, settings and historical context. A 
discussion about what is tradition will also be included.  
 
Analysis Chapter 2 
After establishing how the label of criminal is constructed, the next chapter will answer 
the second research question: Through what mechanisms do the ICTR and Gacaca 
attempt to transform the subjectivities of the criminal? This chapter will first analyze how 
the two courts represent the individual as a criminal, the manner in which the label is 
applied and finally, how punishment is used as a means to attempt to change the 
subjectivities of the criminal. This will be done through analyzing the mechanisms of the 
courts, from the perspective of the four processes; before the accused arrives to the court, 
the procedures of the courts, the punishments handed down and finally what happens 
after they are released. This section will draw upon the findings from the previous chapter 
and utilize the theoretical concepts of representation, punishment and panopticism.  
 
Discussion  
Finally, the last section of the project will pertain to a discussion, rather than an analysis, 
which will draw upon the findings of the previous analytical chapters. This discussion 
will present IDEA’s framework of reconciliation. This is done in order to be able to 
evaluate the two court systems and see where there may be inconsistencies in their values 
and whether or not they share these values.  
7 
Methodology 
 
In order to answer the problem formulation correctly and responsibly, some 
methodological considerations must be explored. This includes the justifications for the 
choices of theoretical concepts and authors, the justifications for choosing the legal 
rationalities of ICTR and Gacaca and the limitations of these decisions. Research 
strategies including; the choice and gathering of the empirical material and the analytical 
strategies this paper will utilize, will also be addressed below. 
 
Justification and Utilization of Theory 
The aim of this project is to first establish how the label of criminal is constructed in the 
two courts and second, how they attempt to change the subjectivities of the criminals, 
rather than analyze the actual effects on their subjectivities. Having said that, our 
poststructuralist epistemology and social constructionist ontology are reflected in our 
choice of theory. We will be utilizing social constructionist theoretical concepts as 
according to the works of Michel Foucault, Stuart Hall, Ian Hacking and Nicolas Rose. 
These four authors were chosen due to the compatibility of terminology, and that they are 
all highly esteemed and regarded within academia. In this regard, their concepts of 
Discourse, Social Constructs and Representations, the Matrix, Subjectivities, Punishment 
and finally Panopticism present an ideal theoretical framework in which to conduct the 
analysis.  
 
The Matrix, Discourse and Social Constructions were chosen as a means to show through 
what conditions, the discourses being deployed by the two courts take shape and how 
they contribute to the construction of the label of criminal. Representation was chosen to 
show, that after the label of criminal has been constructed by the two courts, how is it 
then applied to the accused individual. Finally, Punishment and Panopticism was chosen 
as theoretical concepts in order to show the mechanisms of the two courts and finally how 
these mechanisms attempt to alter the subjectivities of the criminals.  
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ICTR and Gacaca 
The ICTR and Gacaca will serve as the focus of analysis in this paper. While it should be 
pointed out that these are not the only two legal rationalities acting within Rwanda. The 
third, The National Court System of Rwanda is also functioning within Rwanda as a 
means to prosecute those who were involved in the 1994 genocide. However, the 
justification for analyzing the ICTR and Gacaca rather than The National Court System 
of Rwanda, is that they embody the two extremes of the legal system. The ICTR is UN 
led, in collaboration with the Government of Rwanda and compromises of international 
judges and support, whereas Gacaca is an extremely localized and has a ‘traditional’ 
approach, with both including the involvement of the Government of Rwanda. In this 
way, the ICTR can be seen as the international, global approach to justice, whereas 
Gacaca is local and grassroots.  
 
Empirical Material 
The empirical material gathered will be a mixture between both primary and secondary 
sources. Both qualitative and quantitative data will be used to strengthen and reinforce 
the arguments presented and act as a ‘fact-check’ for one another (Bryman 2008). 
 
Primary Data 
A source of primary data that will be heavily drawn upon is the Government of Rwanda’s 
website in order to determine how the label of criminal is constructed, the mechanisms of 
Gacaca, and how the label is then applied to the accused. This will show the matrix 
surrounding the construction of the criminal and the discourse that are being deployed by 
Gacaca as well.  Moreover, this source will provide data on the structure, processes and 
aims, and be able to reveal the mechanisms of the court, and how the accused has the 
label applied. Another source of primary data is the ICTR and UN’s webpages, which 
provide material for the same analytical reasons as mentioned above.  
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Secondary data: 
We also intend to use various secondary sources, such as books, newspapers, interviews 
(not conducted by ourselves) and UN documents. One of the main authors we intend to 
utilize is Phil Clark who is a political scientist specializing in post-conflict issues in 
Africa. Finally, data taken from IDEA will be discussed. Their framework for 
reconciliation will not be part of an analysis, but rather to discuss the values of IDEA and 
see where the two legal rationalities compare under this framework. 
 
Limitations of Findings 
One limitation of the findings of this paper is that looking at official governmental and 
institutional websites may not be a reflection of the reality of what is occurring within the 
two legal rationalities. However, as we will be looking primarily at the structure, 
processes and aims of the two courts to show the how the label of criminal is constructed 
and the how the mechanisms attempt to alter the subjectivities of the criminal, and not the 
actual effects these have on the subjectivities, this limitation is resolved. Moreover, as 
discourse is born of language, and that there is never inherent ‘truth’ in a discourse, 
simply analyzing what the two court systems are saying will also show what they intend 
to do (Bryman 2008) (Hall a 1997). 
 
Another limitation is by choosing ICTR and Gacaca, rather than just one legal rationality, 
or all three which are being deployed in Rwanda. By choosing one, it would provide the 
benefit of being able to conduct a more in depth and thorough analysis of that particular 
court system. By choosing all three, it is possible that a more clear and accurate reflection 
of the legal system within Rwanda would result. However, the ICTR and Gacaca 
represent the most stark examples of the two discourses currently within post-conflict 
justice; the localized vs the international. 
 
Analytical Strategies 
The research strategies deployed in this paper reflect our social constructionist 
epistemology. The aim of social constructionism is to raise consciousness to give way to 
new analogies and perspectives. For example, when studying exploitation, it is not the 
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relation between the exploiter and the exploited that is important, but rather to change 
how we see these relations. In order to carry out a social constructionist analysis, one 
must ask first, what is the point (Hacking 1999)? A recent trend in academia is to take 
social constructionism to the extreme. Everything is socially constructed! Hacking points 
out that this is not the case. If everything is socially constructed, nothing is. What is 
important to understand and keep in mind is both, the aims of social constructionism and 
the separation between the ‘idea’ and the ‘object.’ Hacking describes his precondition, 
which must be fulfilled, in order to carry out a constructionist analysis. This is further 
elaborated on within the theoretical section (1999). It is a tool for not only problematizing 
an issue, but making the distinction between the ‘idea’ and the object - a social 
construction and the actual object as well. This will be drawn upon throughout the 
project.   
 
Discourse Analysis 
Saying that, the primary analytical strategy will be done through a discourse analysis. 
This project draws heavily on the use of specific language used by the ICTR and Gacaca. 
Gill points out that there are four predominant themes within a discourse analysis. These 
represent the projects justification for using this particular analytical strategy. When 
taking into account our theoretical framework, it is clear why a discourse analysis is an 
appropriate strategy. All four are of particular value with regards to our theoretical 
choices, epistemological adaptation and research focus (Gill in Bryman 2008: 501): 
 
1) “Discourse is a topic”- Meaning that discourse is now a central point of inquiry and is 
used as a means of revealing pertinent aspects of the realities surrounding it. 
 
2) “Language is constructed”- a discourse is a means of constituting particular societal 
views. With that in mind, language and the choices surrounding it is reflective of those 
devising it, their disposition and how they wish to be perceived. 
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3) “Discourse is a form of action,” and can be used in several different ways ie: placing 
blame, presentation of oneself or for argumentative reasons. The discourse is 
contextualized to specific situations and is thus, affected accordingly. 
 
4) “Discourse is rhetorically organized,” meaning, that discourse is “establishing one 
version of the world in the face of competing versions” (Gill in Bryman 2008: 501).  
 
But what is a discourse analysis? As Bryman points, there is no specific strategy when 
carrying one out, however it does share two common aspects which become its 
foundation: 1) a discourse analysis is anti-realist, in that it denies the that there is an 
external reality the researcher is able to reveal, and 2) it is constructionist. Having said 
that, discourse analysis is not a neutral tool for imparting meaning and that when 
conducting one, the researcher hopes to accomplish specific things in their writings and 
speech; “discourse analysis is concerned with the strategies they employ in trying to 
create different kinds of effect,” they being the object of study (Bryman 2008: 500). 
 
This type of discourse analysis is then appropriately named action-oriented. There are 
three questions that must be addressed when taking this discourse strategy: “What is this 
discourse doing? How is this discourse constructed to make this happen? And what 
resources are available to perform this activity?” (Potter in Bryman 2008: 500). These 
three questions reveal what will be addressed in the first analytical chapter regarding the 
construction of the label ‘criminal’ and allude to the theoretical concepts of social 
constructs and the matrix, which will be utilized in tandem. These three questions and 
theoretical concepts will form point of departure for the following analytical chapters. 
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Theoretical Chapter 
 
 
 
Discourse and Representation 
A common term within academia is discourse; the western discourse, the feminist 
discourse, the legal discourse. It is often used, but what does it mean? It is essential to 
have a firm understanding of what a discourse is in order to understand the following 
concepts that comprise the theoretical backbone of this paper. Colloquially, a discourse is 
a group of statements. It has been traditionally used to study language, that is, the 
passages of connected speech or writing (Hall 1997 a).  However, Foucault argues that it 
is the rules and practices that form and produce meaningful statements within a 
contextualized historical perspective. However, we ascribe to Hall’s more specialized 
definition: “A discourse is a group of statements which provide a language for talking 
about- i.e. a way or representing- a particular kind of knowledge about a topic” (1997 b: 
293). A discourse is a system of representation that reflects a specific political era or 
moment in time through the analysis of knowledge through language (Hall 1992 b). It is 
important to note though, that discourse does not simply entail language, but rather social 
actions as well. As Hall states in Who Needs Identity “Discourse is about the production 
of knowledge through language. But (...) since all social practices entail meaning, and 
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meanings shape and influence what we do- our conduct- all practices have a discursive 
aspect” (ibid: 291). Foucault argues that meaning cannot, and does not exist outside of 
discourse (Foucault 1972). However, Hall argues that this does not mean that things 
cannot have a real or material existence in the world, but rather that every configuration 
of society is meaningful What is not important is whether things exist, but rather where 
meaning comes from (Hall 1997 a). In the case of Rwanda, the historical context of the 
establishment of the two legal rationalities are important to keep in mind in order to 
analyze the discourses being deployed by them.  
Social Constructs- The Idea and the Object 
Ian Hacking in his work The Social Construction of What? (1999) points out that with the 
rise in popularity of social constructionism within the social sciences, it is often taken to 
the extreme. Everything is a social construct. Society is a result of social events (feminist 
movement, justice system etc), but it is useless to argue that everything is indeed a social 
construct. Such things as pain, suffering and danger are very real to those experiencing 
them, and Hacking notes that it is insulting to dismiss those experiences as merely a 
social construct. If everything is socially constructed, nothing is socially constructed. 
Hacking argues that this is very much false and it is irresponsible to think so and that 
there is a very real distinction between the idea of a thing and the thing itself (ibid). In 
order to understand the difference between the two, one must first ask what is being 
socially constructed? In order to understand something as a social construct there is a 
precondition that must be fulfilled (ibid): 
 
“In the present state of affairs, X is taken for granted; X appears to be inevitable” (ibid: 
12) 
 
This is because, as Hacking then points out, “If everybody knows that X is the contingent 
upshot of social arrangements, there is no point in saying that it is socially constructed” 
(ibid: 12). Thus, carrying out a social construction analysis is only relevant if the object 
of the analysis is seen as inherent, or natural. Having said that, it is important to keep in 
mind that a social construction analysis does not necessarily include a normative 
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perspective - claiming that something is not inevitable, and is in fact a result of history 
and social events does not infer that this construction is bad. As Hacking further 
elaborates, “one may realize that something, which seems inevitable in the present state 
of things, was not inevitable, and yet is not thereby a bad thing” (ibid: 7). In this way, a 
social construction analysis can have as its aim to understand the historical and contextual 
setting in which a certain phenomenon was shaped into what we see today, without 
having to pass judgment on its desirability. 
 
Hacking solidifies this point by exemplifying women refugees immigrating to Canada. 
What is socially constructed is not the individual women refugees- that is, the object, but 
rather the label of being a woman refugee once they arrive (ibid). In this sense, it is the 
idea or the classification of women refugees that is being socially constructed by the host 
country. The process of applying a construction as a label to an individual is what Hall 
calls a representation (1997). What exemplifies the difference between Hacking’s idea 
and Hall’s representation is where the focus on identity is. Whereas Hacking’s idea 
focuses on the construction of the label, Hall’s representation focuses on the process of 
applying that label to the object (See figure 1). Hall gives the example of a set of mortar 
and bricks used to represent a house, which in turn can be represented as a home. Home 
is in this case a social construct as according to Hacking and the use of this social 
construct to add understanding is a representation (Hall 1997).  
 
It is here one can see the distinction between the idea of the thing and the thing itself, and 
why Hacking states that before carrying out a social construction analysis, one first must 
ask what. What is being socially constructed? The women? Certainly not, as their pain 
and suffering are very real. The label of women refugees? Very much so. 
 
With relation to Rwanda, we take X to mean the “criminal.” The person who is accused 
as a criminal is not himself a social construct, but rather, the label of being a criminal is. 
For the remainder of this paper, when mentioning the criminal, we will be referring to the 
label either on its own, or as applied to an individual. Saying that, Hacking’s precondition 
becomes quite interesting in that, given the present social circumstances in Rwanda, the 
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criminal is taken for granted. Through the use of a social constructionist analysis, we will 
uncover the historical setting under which the criminal is constructed by two different 
legal rationalities, and thereby gain a better understanding of how the different forms of 
this label aim at shaping subjectivities. 
 
The Matrix 
Hacking states that these ideas do not occur in a vacuum, but rather take place in a social 
setting- The Matrix. The Matrix is “the social setting (...) in which a concept or kind is 
formed” (Hacking 1999: 10). It is a set of social actions that influence the construction of 
ideas. In the case of women refugees, the matrix is the institutions, legal framework, 
regulations, immigration, passport control and a myriad of other complex relations. The 
Matrix also has the ability to affect reality and the actions of the object, in this case, 
women. It can shape “themselves, their experiences, and their actions” (ibid: 11). To the 
women refugee, being classified as such is extremely important, as without it, she may be 
deported or marry to obtain citizenship (ibid). She must then, take on and internalize the 
characteristics of becoming a refugee in order to fulfill the requirements of obtaining 
refugee status and act accordingly to the label. Hacking notes: “by living that life, she 
evolves, becomes a certain kind of person (a woman refugee)” (ibid: 11). Here one can 
see that through the matrix, the object moves towards the idea and becomes a social 
construct. 
 
In the case of the Rwandan criminal there are two Matrices in action that we will be 
analyzing and elaborating on within the first analytical chapter. For the ICTR it is itself 
(the institution), the principles, the settings and other elements of its Matrix that 
surrounds the construction of the label. For Gacaca, it is also the institution, principles 
and settings that form its Matrix.  
Subjectivities 
The question of the self has aroused many philosophical discussions as to what it actually 
is, and how it is constructed. While many of these discussions derive from 
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epistemologically different scholars (from Habermas to Heidegger to Foucault), they all 
take root in the works of Kant and how the moral realm is influence and constructed by 
the material. There exists a juxtaposing debate over the self and how it is constructed, 
first the existentialist social construct and the other, the individual construct (Hacking 
1999). The existential movement embraced by Nietzsche and Kierkegaard, both of whom 
heavily influenced Foucault’s work. The existentialist would argue that the self exists 
with no center, and that it is constructed through acts of free will, meaning, that society is 
not centered on individuals. Saying that, the self must then take full responsibility for its 
construction. The self is constructed through various social matrices, which underpin 
Hackings distinction between the object and the idea; that some aspects of the self are 
constructed, while others are not. The “interplay of history, social conditioning, and the 
chosen behavior of the individual person” also contribute to the constitution of the 
individual, which is hardly a construction at all (ibid: 15). Hacking argues that we are not 
in fact, socially constructed, but rather a product of society. This distinction is extremely 
important to understand. Rather than resigning one's fate solely to societal influence, 
which could be perceived as removing power and responsibility from the individual, 
society is able to influence the self, however, free will and chosen behavior is equally 
important. Those that ascribe to the social construct ideology find that the individual 
construct is completely false. The self is influenced by our upbringing, the environment 
and interactions with other human beings. Having said that, there is little point in 
discussing Hacking’s precondition, as the self does not appear to be an inevitable. For the 
purpose of this investigation we will be adopting Ian Hacking’s notion of the self, that its 
construction is influenced heavily by society, and to a lesser extent, individual behavior 
and choices. This is further reinforced by Nikolas Rose’s own theory on the self. In his 
book Inventing Ourselves: Psychology, Power and Personhood (Rose 1998). 
 
Rose attempts to “problematize our contemporary regime of the self by examining some 
of the processes through which this regulative ideal of the self has been invented.” (ibid: 
2). In order to do this, the invention of self must be looked at through a historical 
perspective rather than an individual one. This will serve to facilitate the investigation of 
the regime of self towards critical thought; to push the limits of what is considered 
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thinkable and challenge the notion that the self is inevitable. The basis, the common 
thread that all human beings share, whether being rich, poor, black, white, insane, 
prisoner, criminal, is that our conduct is governed by an inner psychology. This inner 
psychology strives for self-esteem, self-realization and self-fulfillment in everyday life 
and explains the way in which we conduct ourselves (ibid). However, since it is 
impossible to know the inner domain of a person, we must then conduct an analysis of the 
outer realm, that is, the discourses deployed through language that attributes to the mental 
state. This is not to refer to the mental state of sane or insane, but rather to refer to the 
way one wishes to be perceived through the use of language, conventions and cultural 
beliefs. 
 
This idea can be expanded upon to a more broad sense. Rose attributes the rise of the 
‘psy’ disciplines (psychology, psychoanalysis to name but two), and governmentality 
(that is, to create the subject that fulfills and pursues your own agenda). It is 
psychologists and psychology who are the major contributors to the understanding of a 
person, through their own narrative and contributions, while also being to discipline those 
who fall out of them (ibid). However, he argues that critical psychology has a misguided 
focus on the functioning of discipline and the conditions of birth, language and its 
narrative. Rather subjectivity occurs “in a complex of apparatuses, practices, 
machinations, and assemblages within which human being has been fabricated, and 
which presuppose and enjoin particular relations with ourselves” (ibid: 10). Here Rose 
describes the matrix and its ability to influence reality thus, have an impact on how 
identity is constructed. 
Punishment 
In order to discuss the how the mechanisms of the two legal rationalities attempt to alter 
the subjectivities of the criminal, we adapt Michel Foucault’s theoretical contribution and 
his views on punishment. He notes that there has been a shift in the way punishment was 
perceived, from the old, 17th century model to the new model of punishment. The old 
system of punishment was characterized by public spectacle for the masses to observe. 
The new system of punishment that emerged in the late eighteenth century was that of the 
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prison. Punishment was now carried out in secrecy, the criminal isolated from society, 
behind prison walls, allowing the correct and most suitable authorities the rights of 
punishment (Dreyfus, Rabinow 1982). The new model, as according to Foucault, uses 
punishment as a means to contribute to the transformation of individuals into dutiful 
subjects and to rehabilitate them to facilitate their reintegration back into society. 
Punishment in the new model, became more subtle and subdued by removing the 
prisoners suffering from the visible display. This resulted in different forms of 
punishment that was preformed on the body.  
 
The change in discourse on punishment consisted more on enforcing discipline with strict 
daily lifestyle control for the prisoners that included; hard physical labor, religious 
practices such as prayer, schooling and moral discipline. Foucault states that: “Discipline 
‘makes’ individuals; it is the specific technique of a power that regards individuals both 
as objects and as instruments of exercise” (Foucault, 1977: 170). This disciplinary 
technology, that is, the belief that with discipline, one can change and shape ‘new bodies’ 
and turn them into competent individuals, exists not only within prisons, but all 
institutions as well (ibid). This discipline works primarily on the body with the aim to 
mold the prisoners into ‘docile bodies,’ which are subjected, used, transformed and 
improved. The body is viewed as an object that can be transformed and manipulated and 
this is the key element of disciplinary power. 
 
He emphasizes that in order to construct the ‘docile bodies’ the disciplinary institutions 
must be able to constantly observe and control the bodies. Discipline must arrive without 
any excessive force being deployed, but through careful observation and by these means, 
‘molding’ the bodies into the approved form (ibid). 
 
Prison punishment is more than a legal custody. It is not only a punishment, but also a 
process of change of incarcerated individuals. The punishment is not primarily a 
repayment of an injury, but rather a supervised penance emanating from the individual, 
his biography and derived causal relationships (Lindgren 2007). Since it is no longer 
punishment of the body as such- it must be a punishment of the soul. In this line of 
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thought punishment must be capable of changing the “heart, the thoughts, the will and 
the inclinations” (Foucault 1977: 16). 
 
Punishment has, to a large extent, become a way of addressing how the system can 
rehabilitate the offender. There exists a whole set of assessing, diagnostic, prognostic and 
normative judgment within the penal judgment system. Foucault argues that in modern 
times, the judge facilitates a much more encompassing role than only to ‘judge,’ and he 
does not possess this role in judging alone. He is backed by huge machinery consisting of 
other subsidiary authorities. He emphasizes the large amount of small-scale legal systems 
and parallel judges that is occupied around the principal judgment. Such as, psychiatrists, 
psychological experts, magistrates apprehensive with the implementation of sentences, 
educationalists, prison personnel etc. This whole myriad of involved actors, different 
positions and approaches to exercise power extends the power of decision far beyond the 
sentence (ibid).  
Panopticism 
The New Individual 
Foucault attributes the inception of panopticism to the spread of the plague in 17th 
century Europe. The disease created a discourse of discipline, under the argument that 
measurements needed to be taken, like quarantine to prevent its spread. This constructed 
and established a new way of viewing the individual. No level of society was impervious 
to the disease, with every individual living under it and thus, in similar conditions. They 
were governed by the coercive control of the syndic and the system as a whole, which 
was able to exert enough power to remove one's previous status and create a new regime 
of truth on how individuals were now seen in society. One could no longer hide behind 
the mask of status, but were now rather viewed according to their ‘true’ name, ‘true’ body 
and their ‘true’ disease (Foucault 1977). The new truth was an inescapable one. Foucault 
then argues that there also existed a political dream in the plague but that it was quite the 
reverse of its all-encompassing nature; it was no longer “the collective festival, but strict 
divisions; not laws transgressed, but the penetration of regulation into even the smallest 
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details of everyday life” (ibid: 198). This was controlled by a hierocracy that assured the 
functioning of power.   
 
The Politics and Power 
Foucault ties the plague and discipline together and shows how the mechanisms of 
surveillance were put in place in order to combat the disease. He states that if this is true 
for the plague, then lepers gave rise to rituals of exclusion, as they were often isolated, 
rejected and exiled away from society (ibid). Where the leper was ‘marked’ the plague 
was ‘analyzed and distributed,’ in the sense that the leper was excluded in the society, 
while the plague created a whole system that had been constructed based on analysis of 
how it was possible to avoid spreading of the disease and accordingly the power was 
distributed to actors enhancing this system. They are, according to Foucault, not 
characterized by the same political dream. Where the exclusion of the leper is 
characterized by the goal of obtaining a ‘pure’ community, the coordination and 
surveillance of the plague characterizes that of a disciplined one. It consists of two 
different ways of exercising power over men through controlling their behavior and their 
relations. He continues to argue that most authorities working with disciplinary control 
over the individual, works according to a double mode; that of a binary dichotomy and 
branding; mad/sane, normal/abnormal, dangerous/harmless and that of a coercive 
assignment; who is he, where must he be, how is he to be characterized, how a constant 
surveillance is put in place in an individual way, etc (ibid). This binary system is still 
functioning today, as techniques and institutions for measurements, supervising and 
correcting abnormal behavior brings in the disciplinary mechanisms that he argues, was 
created with the plague. All these mechanisms of power are disposed around the 
abnormal individual in order to mark him and to change him.    
 
The Panopticon 
Foucault uses Jeremy Bentham’s Panopticon, that is, a construction of a ‘punishing 
house’; a circular building with cells and a central tower in the middle with wide 
windows that open up to the inner side of the ring. The cells have two windows; one in 
the back and one in the front that allows light to travel through the cell, this results in an 
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effect of backlighting so as one standing in the central tower can at all times observe the 
captives shadows in the cell. Each captive is alone, perfectly individualized and 
constantly visible. 
 
This approach is a shift in the discourse of punishment, from the darkness in the dungeon 
which aim was to enclose, deprive of light and to hide. The panopticon on the other hand 
only maintained the ability to deprive. The view here is that darkness was less favorable 
than visibility because visibility is viewed as a trap. The captive can be seen at all times 
by the supervisor, but the sidewalls have the effect that he cannot come in contact with 
companions. Thereby it eliminates the danger of a plot, no risk of violence between the 
inmates, no attempts of collective escape and no planning of new crimes in the future. If 
it is patients that are no risk of contagion, also there is not the risk of violence. If it is 
school children, there is no risk of copying, no noise etc. The whole collective effect is 
abolished and instead observed solitude has been put in its place (ibid). Here it is possible 
to see how, through the matrix of institutions, that the discourses of the submissive 
prisoner, patient and pupil are formed. The institutional framework exerts is able to exert 
its power to create the ‘new individual.’ 
 
The major effect of the panopticon is thus to induce in the inmate a state of conscious and 
permanent visibility that ensures the automatic functioning of power. The inmate knows 
that there is the potential that he might be observed, but due to the architecture of the 
panopticon, he cannot know for certain. This then causes the inmate to act as he is being 
observed. The design makes it possible to sustain power relations independent of who 
exercises it. The inmates should be caught up in a power situation where they themselves 
are the bearers of it. Thereby Bentham laid down the principle that power should be 
visible (ibid). 
 
Society and Panopticon 
Panopticon can be seen as a machine for dissociating. Ring one is seen without ever 
seeing, while the central tower sees everything without being seen. This is the most 
important and central factor in a panopticon because it automatizes and disindividualizes 
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power. Anyone can operate the machinery and the panopticon can serve a variety of 
functions, that of a prison, a madhouse, school or military facility. Regardless of the 
function, it produces a homogeneous effect of power (ibid). It is not necessary to use 
force in order to encourage good behavior, nor is it necessary for coercive measures, as 
these measures already exists in the form of surveillance and self-surveillance.  
 
Panopticism can be seen as the general principle in the new ‘political anatomy’ whose 
object and end are not related to sovereignty, but are instead related to discipline. For 
Bentham, the construction of the panopticon might have been a practical solution for a 
perfect disciplinary institution, but he also envisioned the structures and mechanisms 
extending to the whole social body and the institutions within it. In appearance it can be 
viewed as a technical solution regarding a disciplinary institution, but through it a whole 
society emerges (ibid). 
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Contextualization 
Hutu and Tutsi- Construction of the ethnic groups 
It is widely accepted among academic circles that the idea of ethnicity is a social 
construct (Fearon, Laitin 2000). The two main ethnic groups that make up the majority in 
Rwanda- the Hutu and Tutsi- are no exception. Fearon and Laitin argue that there is 
higher probability of ethnic wars as a result of the construction of ethnic identity. 
Whether or not their hypothesis is true, the Rwandan genocide became a reality in 1994. 
In order to understand how the idea of the two ethnic groups was socially constructed, we 
must explore their history. 
 
While it is commonly believed that the Belgium colonial power artificially created the 
distinction between these two groups, the divide existed much earlier than that. The two 
ethnic groups can trace their origins as far back as the 1300s. It was then that the Tutsi 
migrated from eastern Africa to what is now Rwanda, with the Hutus and Twa peoples 
already inhabiting it. The Tutsis, by farming cattle, established quickly their dominance, 
both socially and economically over the Hutus who labored in lower-class agricultural 
farming. This led to a class division between the two. The Tutsi were considered the elite, 
albeit, the minority, while the Hutus were kept subservient and were considered the lower 
class. This elitism was further reinforced when the Tutsi king Ruganzu Ndori came to 
power. Tutsi kings- Mwami - and governments ruled Rwanda for the next several 
hundreds of years, including Kigeri Rwabugir who is credited with creating a unified 
Rwanda and a centralized military (BBC Country Profiles: Rwanda Timeline). 
 
However, the class division was considered fluid, in that those who had lost cattle, for 
whatever reason would become Hutu and Hutus who had gained cattle were then 
considered Tutsis. Here, one can see then that the class divide was not so much about 
ethnicity as it was about social and economic status. It was not until German and Belgian 
colonists arrived that this fluidity and social movement was lost to stricter classification 
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of what was considered a Hutu and what was considered a Tutsi, in a sense, the creation 
of the ethnic divide. 
 
German colonizers arrived in Rwanda and established its rule in 1890 (BBC Country 
Profiles: Rwanda Timeline). They ruled indirectly through, and relied heavily upon the 
previously established Mwami structures. In exchange, they conducted military 
campaigns against Hutu tribes in the north, which previously did not fall under Mwami 
rule and collected taxation from agricultural production (Muhoza 2007). The use of the 
Mwami was a way to help with the administration of the colonies and as a form of 
legitimizing the German presence in the country. The Belgian’s created and reinforced 
ethnic superiority through a series of actions. This included the mandatory identity cards 
that were to be carried at all times which listed what ethnic group the person belonged to, 
further enhancing the ethnic divide (Diamond 2005).  
Western Penal Rationality and Traditional Penal Rationality 
ICTR 
The ICTR was established on the 8th of November, 1994 and is currently located in 
Arusha, Tanzania. It was created by the UN Security Council in the aftermath of the 
genocide to prosecute those who were responsible for instigating the genocide and to 
punish the most serious offenders. The aims of the ICTR is to both, contribute to the 
process of national reconciliation and, the prevention of future conflict. 
 
The ICTR consists of three organs: the Chambers and the Appeals Chamber that 
constitutes 16 independent judges; the Office of the Prosecutor that is in charge of 
investigations and prosecutions; and the Registry, responsible for providing overall 
judicial and administrative support to the Chambers and the Prosecutor. The judges are 
elected for four years with entitlement for re-election. 
 
For the years 2010 and 2011, the General Assembly of the UN approved the allocation of 
$245,295,800 USD from the budget, authorized 693 posts for 2010 and 628 posts for 
2011 (UNICTR - General Information). Furthermore, it has been estimated that as of 
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2005, the average cost for trying each detainee has been estimated at 40 million USD 
(Amstutz 2006).  Moreover, as of the end of 2007, the ICTR had incarcerated 74 
suspects, of which 35 were tried and 22 were convicted (Trial - ICTR Activities). This 
indicates that not only is the ICTR expensive, but time consuming as well. 
 
The ICTR is firmly entrenched in the international legal discourse. This is shown through 
the backing of the UN, the establishment under UN Resolution 955, adherence to 
international law and the structures and processes of the court. There are judges, 
prosecutors, trials sentencing and imprisonment; all characteristics that are indicative of 
an international legal system. Moreover, the agenda and philosophies are also mirrored. 
Those that are deemed guilty must be brought to justice serve as a deterrent and 
experience and be subjected to the ‘long arm of the law.’  
 
Gacaca 
While the ICTR fully represents the international legal rationality in its philosophy, 
practices and structure, Gacaca is its represents the opposite; the local legal rationality.  It 
is ‘tradition-centric’, with a focus on truth, justice, healing and reconciliation. Both court 
systems have the stated goal of ‘national reconciliation.’ It should also be acknowledged 
that the Government of Rwanda sanctioned both courts. 
 
Since Gacaca involves is more entrenched in the local legal rationality, it is essential to 
understand then, the history of Gacaca in Rwanda. In the pre-colonial time, Gacaca 
courts were established to deal with family and village disputes such as land use and 
rights, marriage, inheritance rights, loans and small crimes like theft. The name Gacaca 
means ‘judgment on the grass’, where the members of Gacaca and the disputing parties 
sit on the grass while settling the issue at hand (Tiemessen 2004). The judges are locally 
elected elders of the tribe. The primary aim of these gatherings were to restore social 
harmony, order and to a lesser extent, to establish the truth about what occurred. 
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A Gacaca court in session.  
 
Due to slow proceedings and costs of ICTR, the modern-day incarnation of Gacaca was 
established in 2001 as a means to expedite the trials for those involved in the genocide, 
and to involve the community in establishing the truth. Moreover, while ICTR prosecutes 
the genocide instigators and political leaders, the Gacaca courts deal with less serious 
crimes relating to the genocide. The Rwandan parliament adopted legislation that gave 
the courts jurisdiction over crimes committed during the years of 1990 and 1994. The 
Gacaca courts operates under Organic Law, which includes: 
 
1. Courts are to be established in each of the country’s administrative 11,000 
jurisdictions; 
2. The responsibilities of tribunals are to depend on their jurisdictional level (cell, 
sector, district, and province); 
3. Only genocide crimes committed from 1 October 1990 to 1 December 1994 can 
be investigated; and 
4. Only less serious crimes can be addressed (Amstutz 2006: 16) 
 
Moreover, Gacaca has established five main goals in order to bring about reconciliation, 
healing and peace, these are: 1) to establish the truth about what happened; 2) to 
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accelerate the legal proceedings for those accused of genocide crimes; 3) to eradicate the 
culture of impunity; 4) to reconcile Rwandans and reinforce their unity; and 5) to use the 
capacities of Rwandan society to deal with its problems through a justice based on 
Rwandan custom (Ingelaere 2008: 38). It is here one can see the local rationality and its 
focus on rehabilitation and reintegration. 
 
Since the establishment of Gacaca courts, totaling 11,000 courts nationwide, Gacaca has 
processed over one million dossiers and prosecuted approximately 400,000 accused 
perpetrators of the 1994 genocide in an attempts to achieve national reconciliation 
(Government of Rwanda, Government of Rwanda response to today’s Human Rights 
Watch report on Gacaca).  
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Analysis 1: How is the label of criminal constructed under the ICTR and 
Gacaca? 
 
The following analytical chapter will answer the question of ‘how is the label of criminal 
constructed in the two court systems?’ It is important to understand the processes of how 
the label of criminal is constructed in order to understand how the two legal discourses 
attempt to transform the subjectivity of said criminal once the label is applied. This will 
be done through an analysis of the discourses being deployed by the two courts, along 
with the matrices that surround the label of the criminal under each discourse. 
 
We will argue in this chapter that the criminal is a social construction, and that the 
qualities of this concept are different between the two courts. We will show that the idea 
of a criminal is not inherent to human nature, but rather a product of historical events and 
discourses, and that these make themselves evident in the way the criminal is defined and 
acted upon. Taking the point of departure from Hacking’s precondition for social 
constructions, we will uncover the mechanisms through which the concept of a criminal 
is constructed under both ICTR and Gacaca. 
The Criminal under ICTR 
The first step in analyzing the idea, or the label, of the criminal under ICTR is to look 
into which crimes fall under this court’s jurisdiction. Whilst colloquially, the word 
criminal implies that an individual has broken the law; ICTR is only concerned with a 
very specific set of crimes. The inclusion of some crimes and exclusion of others 
provides the basic framework for how the criminal will be constructed. 
 
A Violator of Humanitarian Law 
The ICTR is governed by the United Nations under Security Council Resolution 955 
(ICTR: About). This resolution outlines the establishment of the court, under the 
invitation of the Government of Rwanda: “having received the request of the Government 
of Rwanda (S/1994/1115), to establish an international tribunal for the sole purpose of 
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prosecuting persons responsible for genocide and other serious violations of 
international humanitarian law” (United Nations, Resolution 955: 2). Genocide and 
serious violations of humanitarian law are part of the matrix of the construction of the 
label criminal, and are themselves constructed concepts that are loaded with meaning. 
These concepts were defined and constructed by the Rome Statute of the International 
Criminal Court (ICC), both morally and legally. The Statute of Rome presents a moral 
claim that these behaviors and actions are a threat to society and humanity as a whole by 
stating that “such grave crimes threaten the peace, security and well-being of the world” 
and that “millions of children, women and men have been victims of unimaginable 
atrocities that deeply shock the conscience of humanity” (ICC Rome Statute, Preamble). 
 
Genocide and crimes against humanity are then defined legally under the framework of 
international law, so that those who are seen to threaten the moral fabric of humanity can 
be dealt with under the existing legal system. Genocide under the Rome Statute is defined 
legally as “any of the following acts committed with intent to destroy, in whole or in part, 
a national, ethnical, racial or religious group, as such: 
● (a)  Killing members of the group; 
● (b)  Causing serious bodily or mental harm to members of the group; 
● (c)  Deliberately inflicting on the group conditions of life calculated to bring 
about its physical destruction in whole or in part; 
● (d)  Imposing measures intended to prevent births within the group; 
● (e)  Forcibly transferring children of the group to another group.” (ICC Rome 
Statute: Article 6) 
 
Crimes against humanity similarly cover murder of members of a group, grievous bodily 
harm and suffering, but also include rape, torture and other inhumane acts. However, 
these offences must be “committed as part of a widespread or systematic attack directed 
against any civilian population, with knowledge of the attack” (International Criminal 
Court, Rome Statute. Article 7). 
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Thus ICTR then only prosecutes those “(...) who planned, instigated, ordered, committed 
or otherwise aided and abetted in the planning, preparation or execution of a crime” 
(United Nations, Resolution 955: 5). It is for this reason that only former senior 
government officials, journalists, military commanders and businessmen are currently 
incarcerated or awaiting trial (ICTR, The Detainees). This is in clear contrast to the lesser 
crimes of murder and theft that are prosecuted under Gacaca. This contrast is important 
in understanding the differences between the construction of the label of the criminal 
under the two courts, which will be elaborated later on in further detail. For now it is 
sufficient to say that the criminal as defined by ICTR is not simply a person who has 
committed a violation against another person, but in fact someone who, through their 
criminal actions, threaten the very foundations of modern civilization - not only within 
Rwanda, but globally as well. 
 
The reason why the criminal is framed legally under international law is because their 
actions are determined to have a negative impact on the whole world. This international 
perspective on the crimes committed is reflected throughout the structural and design 
choices of the ICTR. Since the crimes that fall under the jurisdiction of ICTR are an 
international problem, ICTR provides an international solution, of sorts. 
 
An International Problem 
This international solution is provided by the mandate of the UN. All sovereign countries 
belong in membership, to the United Nations, giving legitimacy to the institution to deal 
with issues of international importance. This then means that any decisions reached by 
ICTR are validated by the international community. This international theme is further 
exemplified by the international constitution of the panel of judges. Of the nineteen 
judges serving, none of them are Rwandan and they are all regions of the world are 
represented, except South America (ICTR, Members of the Tribunal). A tribunal of 
international judges, representing the entire international community embodies the 
gravity of the alleged crimes and furthers the idea that those who are to be prosecuted for 
crimes against humanity must answer the world, rather than simply the Rwandan penal 
system or the victims. 
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Another important part of ICTR’s matrix is the setting of where the trials physically take 
place. The Rwandan government initially supported the ICTR, clear through then 
President Pasteur Bizimungu “it is absolutely urgent that this international tribunal be 
established” (United Nations, S/PV.3453 1994: 14). However, this support was quickly 
withdrawn due to various disagreements like the UN’s prohibition of capital punishment, 
the possibility for those tried to serve sentences outside of Rwanda and the Rwandan 
government not wanting the ICTR to be located within Rwanda (Schabas 2008 a). It is 
for these reasons that it is currently operating within Arusha, Tanzania. This shows that 
the ICTR even though the invitation and support was withdrawn, United Nations believed 
that the crimes committed in Rwanda were so serious that it did not need sanction or 
support by the Government of Rwanda, as these crimes are much larger than Rwanda 
itself, and have the potential to cause impacts beyond the national borders of the country. 
 
This can be seen through the statements of the ICTR, with regards to relevance to peace. 
While it has been established that acts of genocide and crimes against humanity affect the 
whole of humanity, the ICTR makes clear that Africa in particular is susceptible to these 
crimes; “NEVER AGAIN. African countries must absorb the lessons of the Rwanda 
genocide in order to avoid a repetition of the ultimate crime” on the continent. Weak 
institutions in many African countries have given rise to a culture of impunity, especially 
under dictatorships that will do anything to cling to power” (ICTR About). 
 
Eradication of Cultural Impunity 
This notion of cultural impunity, or rather the need for its eradication, is a central theme 
within ICTR. However, this notion was not an invention by the ICTR. Rather, it is part of 
the international legal discourse on Africa as a region that does not operate under the rule 
of law. William Schabas argues that impunity has been an important feature in Rwanda’s 
history, dating back to independence in 1962. He states that “successive waves of ethnic 
cleansing, beginning in the dying days of the Belgian regimes, went unpunished and were 
officially condoned” (2008 a: 207). This is an important element in that the ICTR was 
established not only to act as a deterrent to individuals within Rwanda, but also to send a 
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clear message that impunity in Africa will no longer be tolerated; “This is the first time 
high-ranking individuals have been called to account before an international court of law 
for massive violations of human rights in Africa. The Tribunal’s work sends a strong 
message to Africa’s leaders and warlords. By delivering the first-ever verdicts in relation 
to genocide by an international court, the ICTR is providing an example to be followed in 
other parts of the world where these kinds of crimes have also been committed” (ICTR 
About). 
 
The ICTR provides a framework for other African countries to rid themselves of this 
cultural impunity by committing themselves to the rule of law. This framework entails 
cooperation with the ICTR to bring the criminals to justice. Currently, suspects have been 
arrested and transferred to Arusha from fifteen different countries. ICTR praises the 
involvement of African governments with this regard, thus establishing a ‘code of 
conduct’ for the manner in which responsible countries should act; “There appears to 
have been a progressive realization in these countries that they cannot allow fugitives 
from international justice in their domain” (ICTR About). Furthermore, ICTR places 
particular emphasis on the importance of “political, moral and material support” from 
other African countries, including providing prison facilities, further reinforcing the 
notion that these crimes are of critical importance not only to Rwanda, but also to 
humanity as a whole, and Africa in particular (ICTR About). 
 
Thus the criminal is constructed by the ICTR as someone who, through their actions, 
poses a threat to the moral foundations of modern civilization. This means that the crimes 
defined have potential consequences beyond the national borders of Rwanda, which make 
the criminal an international problem, rather than a national one. How the label of 
criminal is applied to the individual and through which mechanisms ICTR attempts to 
create healthy and productive citizens and societies will be analyzed in the second 
analytical chapter. However, before then we shall analyze the construction of the label of 
criminal from the perspective of Gacaca court system. 
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The Criminal Under Gacaca 
The international discourse and matrix of the ICTR has been established as one end of 
this dichotomy of penal discourses. Gacaca represents the other end with its so-called 
traditional approach and roots. But to understand how Gacaca creates the criminal and 
thus, the similarities and differences between the two courts in this construction, we must 
first conduct an analysis under the same framework applied to ICTR. 
 
What is traditional? 
However, before we discuss under what crimes are punishable by Gacaca, the notion of 
Gacaca being a traditional approach to justice should first be explored. After the 
perceived failures of the ICTR as slow and expensive, and the Rwandan National Trials, 
which post-genocide were left completely defunct, Gacaca was reintroduced by the 
Government of Rwanda as a response to these failures; “The classic justice didn’t meet 
expectations” (National Service of Gacaca Jurisdiction a). The Government of Rwanda 
has placed much emphasis on the traditionality of Gacaca; “Gacaca, a traditional form of 
conflict resolution, was reintroduced by the government in 2004 to help try people 
accused of genocide related crimes” (Government of Rwanda, Fact File- Gacaca- The 
People’s Court). In reading this statement, one could assume that the reestablishment of 
Gacaca under the traditional legal discourse in Rwanda is in direct contrast to the 
international legal discourse in which the ICTR functions under.  But is Gacaca indeed 
traditional? 
 
To understand this, we need to understand what traditional means. In colloquial 
understanding, ‘traditional’ refers to something that has always been done in a particular 
manner. This gives way to phrases like; traditional foods, traditional dances, traditional 
attire. However, under our theoretical framework, tradition is understood as a product of 
discourse. Meaning, ‘traditional’ is an idea that is constructed in opposition to modernity. 
As Stuart Hall states “anyone deploying a discourse must position themselves as if they 
were the subject of the discourse” (Hall 1996: 292). What this means is that once one 
relates to a discourse, they reinforce the status of the discourse as truth, even if the 
intention is to distance oneself from it. Thus, since tradition is constructed in opposition 
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to the discourse of modernity, tradition is just as much of a product of this discourse. 
With relation to Gacaca, establishing itself in opposition to the ‘classic justice’ means 
that it is just as influenced by it. Therefore, as we will show, Gacaca is just as much a 
part of the international legal discourse as the system it differentiates itself from. The 
notion of Gacaca being based on traditional values and practices is a romanticized view 
of the past, with a very particular objective. As we will argue in the following, the idea 
that Gacaca is based on traditional values and practices is a way of projecting power by 
the Rwandan Government. 
 
Gacaca as a political tool 
Gacaca disappeared as a form of settling disputes with the expansion and modernization 
of the Rwandan state. By design, Gacaca in its modern reincarnation serves as a tool 
through which the Rwandan government is able to exercise and project power. Despite 
presenting Gacaca as something traditional, its practices are very much influenced by the 
‘classic justice’ it attempts to separate itself from. This is seen by the mandatory 
adherence to the Organic Law, which outlines the goals the courts must work to achieve, 
procedural steps, structure of the court and what types of crimes are now to be prosecuted 
in Gacaca. These goals, as mentioned in the Contextualization chapter, outline what is 
needed to achieve reconciliation, healing and peace, as well as what type of crimes fall 
under Gacaca’s jurisdiction. These will be elaborated on below. The structure of the 
court is comprised by four jurisdictional levels, which each contain three organs; The 
General Assembly, The Bureau of the Gacaca Jurisdiction and The Co-ordination 
Committee (National Service of Gacaca Jurisdiction b). The fact that Gacaca is divided 
into these jurisdictional levels and organs, show the influence of the western penal system 
and further support the claim that Gacaca is not as traditional as promoted by the 
Rwandan government.   
 
Furthermore, as much as modern Gacaca has become part of the legal system, it has also 
become a political tool of the government. The so-called traditional values endorsed are 
symbolic in nature. The fact that it was decided to revive Gacaca is perhaps the best 
example of the use of symbols in the government’s attempt to create a unified Rwanda. 
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By separating Gacaca from ‘classic justice’ and alluding to the traditional, the 
government sends a message that it is necessary to look to the past to a time before 
colonization and before the genocide. The government is then able to construct the 
criminal as a problem that Rwanda can solve itself without the help or interference from 
the international community. This directly contrasts with the ICTR’s notion of the 
criminal as being an international problem, rather than a localized one. This point is 
exemplified through the fifth goal of Organic Law’s 2001 preamble; “Prove the capacity 
of the Rwandan society to settle its own problems through a legal system based on 
Rwandan custom” (Schabas 2008 a: 224). Very specific rhetoric alludes to this being an 
indirect criticism of the ICTR and international penal discourse, in that Rwanda does not 
need international attention or help to resolve Rwandan problems. These elements of 
sovereignty and independence in the Rwandan government’s discourse are deployed to 
further distance Gacaca from the international legal system and to promote a unified 
Rwanda. This aim of a unified society is expressed through Organic Law’s 2001 
preamble: “The Rwandan genocide has been perpetrated by Rwandans against their 
brothers. It is then the responsibility of all the Rwandans with no exception and in the 
first place to rebuild their society” (National Service of Gacaca Jurisdictions c). This is 
reflected in the panels consisting of locally elected ‘judges’ or Inyangamugayo. 
 
Currently there are 12,103 Inyangamugayo presiding over Gacacas in Rwanda 
(Government of Rwanda, Fact File- Gacaca) who are elected by the community based on 
their honesty and integrity (Rettig 2008). Then, while Gacaca gains legitimacy in 
Rwanda from the top from the government, it also gains legitimacy from the bottom, the 
community. This affects the construction of the criminal in that the individual is judged 
by his peers, rather than the international community as is the case in ICTR. 
 
It is for these reasons that we do not ascribe to the notion of modern versus traditional 
discourses. Rather, both are part of the same legal system but present different 
techniques; one being global and the other grassroots. Now that we have deconstructed 
the claim of traditionality, we can proceed to analyze how Gacaca constructs the 
criminal. 
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Criminal under Gacaca 
As stated earlier Gacaca is governed by the Government of Rwanda and falls under the 
jurisdiction of the Organic Law. Organic Law outlines four categorizations of crimes 
relating to the genocide, which range in severity from murder to theft. Category one does 
not fall under the jurisdiction of Gacaca as it includes only the most serious offences like 
incitement and planning of genocide and crimes against humanity, which the ICTR is 
charged with prosecuting, and sexual violence, which remains under the jurisdiction of 
the national court system (National Service of Gacaca Jurisdiction a). Categories two to 
four, which do fall under the jurisdiction of Gacaca, prosecute crimes of a less serious 
nature. According to Gacaca a criminal is an individual who has committed the lesser 
crimes of “Authors, co-authors, accomplices of deliberate homicides, or of serious 
attacks that caused someone’s death,” (Category 2) “serious attacks, without the 
intention of causing death,” (Category 3) and “person having committed offences against 
property” (Category 4) (ibid). In this way, Gacaca does not prosecute the leaders of the 
genocide, but their followers. It is for this reason that the criminal under Gacaca poses 
less of a threat to Rwandan society and to the whole of humanity, in contrast to the 
criminal under ICTR. 
 
What ICTR and Gacaca share in common however, is the perception that Rwanda has 
always had a culture of impunity that needs to be purged. Both ICTR and Gacaca 
actively try to correct this by placing great emphasis on accountability as a goal. It is 
clear that the discourse of accountability stems from the same place as ICTR’s as made 
clear by the third objective in Organic Law’s 2001 preamble to “continue the eradication 
of the culture of impunity” (Schabas 2008 a: 223). Thus, the message promoted by 
Gacaca is that the age of cultural impunity is over and the criminal is to be held 
accountable for his actions and face the consequences of these actions. 
 
Gacaca further distances itself from ICTR through its promotion of reintegration through 
lighter sentences and the possibility of community service as an alternative to 
incarceration: “Gacaca also supports reintegration without impunity, through its 
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community service sentences.” (Government of Rwanda, Fact File- Gacaca- The People’s 
Court). 
 
This is very significant aspect of Gacaca in that the criminal is someone who is capable 
of reintegration into society through community service rather than incarceration. The 
criminal is then not viewed as someone who should be feared by their peers and 
neighbors, as made evident by their active participation and reintegration through 
community service sentences. Justice Minister Tharcisse Karugrama states that: 
 
“This (...) often allows people to live in their homes and carry out their sentences about 
twice a week. What’s truly amazing is that now you can go to towns where these people 
are carrying out their sentence and find genocide survivors living peacefully side by side 
with genocide perpetrators or their relatives.” (Government of Rwanda, Q&A with 
Minister of Justice, Tharcisse Karugarama). 
Conclusion 
It appears that Gacaca and the ICTR are not as binary in nature as previously thought, but 
rather that there are surprising and unexpected similarities with regards to the manner in 
which they construct the label of criminal. Gacaca is promoted as a traditional form of 
justice, however by separating itself from classic forms of justice, Gacaca is influenced 
by it. Thus, Gacaca is just as much a product of western discourse as the classic justice it 
tries to distance itself from. 
 
Both the ICTR and Gacaca share a number of discourses in their respective construction 
of the criminal. The discourses on accountability and ‘setting an example’ seem to stem 
from the same origin- that is, a need for the break from the past- the perception that 
Rwanda has traditionally been a country with ‘cultural impunity.’ Both courts support 
this view and take measures to correct this notion through holding the criminal 
accountable for his actions and showing that Rwanda can function under the rule of law. 
Albeit, ICTR’s discourse pertains to the operation under international law and the Geneva 
Convention, highlighting the international penal system, whereas Gacaca aims to show 
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that Rwanda can fix its own problems through their own style of grassroots justice. 
Herein lies the fundamental difference between the two court systems. 
 
The ICTR views the criminal as someone who poses a threat to humanity and is very 
much an international problem. This is due to the nature of crimes that fall under ICTR 
jurisdiction; the criminal under ICTR has violated international humanitarian law and has 
committed crimes the most severe crimes including genocide and crimes against 
humanity. On the other hand, Gacaca views the criminal as someone who has committed 
crimes against Rwanda and is a localized problem that does not need international help to 
fix. The criminal has committed only less serious crimes relating to genocide like murder, 
theft and assault. As reintegration of the criminal is a desirable outcome for Gacaca, 
redemption is possible. 
 
Now that we have seen how the label of the criminal is constructed within the two court 
systems, it is time to then analyze the procedures of the court, the values and rationalities 
in order to see how both courts attempt to transform the subjectivities of the criminal- to 
make the criminal into a healthy and responsible member of society, or at least remove 
the danger. 
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Analysis 2 Question: Through what mechanisms do the ICTR and Gacaca 
attempt to transform the subjectivities of the criminal? 
 
Now that it has been established how the criminal is constructed, we can proceed to 
analyze the mechanisms through which the accused are represented as criminals, and 
what steps each of the two court systems take in order to alter the subjectivities of the 
accused. This will be done by looking at the two court’s processes; before the accused 
reaches the court, the procedural steps of the court and the results of the conviction. We 
will argue that ICTR places a greater emphasis on the process of applying the label of 
criminal, whereas rehabilitation and reintegration play a much smaller role. By contrast 
we will show that Gacaca places higher emphasis on rehabilitation and reintegration of 
the criminal by providing incentives for the criminal to label himself. 
ICTR 
“Retribution is the expression of the social disapproval attached to a criminal act and to 
its perpetrator and demands punishment for the latter for what he has done. The sentence 
is handed down by the international criminal tribunal are therefore an expression of 
humanities outrage against the serious violations of human rights and international 
humanitarian law which an accused has been found guilty of committing. Retribution 
meets the need for justice and may also appease the anger caused by the crime to the 
victims and within the community as a whole” 
-ICTR 2005: 23, 24 
Before the court 
The fundamental legal principle of ‘innocent until proven guilty’ means that there is no 
attempt to apply the label of criminal before the trial begins. Indeed, under the framework 
of ICTR the accused are still considered innocent even if they have fled to other countries 
after the genocide. These attempts of escape are taken under consideration once the trial 
is underway but the accused is not automatically deemed guilty by this act. The 
importance of this legal principle for the western legal system means that the large 
majority of the trial itself is dedicated to the application of this label. During this process 
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the accused has then the opportunity to reject this representation. As we will see in the 
following, this means that the amount of attention paid to reintegration and rehabilitation 
is by necessity much smaller. As we will discuss later on, this is in direct contrast to the 
way Gacaca operates, whereby the accused voluntarily submit themselves as criminals. 
Indeed, the number of accused under ICTR that voluntarily submitted to trial, are in the 
clear minority and many of the accused had to be apprehended in more than 15 different 
African countries where they had tried to escape to (ICTR About). As of May 2012, 
thirteen accused remain at large. 
 
Process of the court 
Once the accused is brought to court, the process of applying the label of criminal begins. 
This is a very formal process, whereby the charges are introduced and classified 
according to the legal framework of ICTR. For example, failing to act in the prevention 
of murders is classified as “crimes against humanity (extermination)” (ICTR 2005). Both 
the prosecutor and the accused have the opportunities to present evidence for and against 
the application of the label. Finally, the judges reach a verdict whereby they determine if 
the accused is guilty of not guilty under each charge presented. This process is lengthy, 
with the average accused spending two years and two months in remand from the time he 
made his first appearance in court to the verdict (UN General Assembly Security Council 
2001). The accused then actively avoids becoming represented as a criminal. This can be 
seen through the fact that of the 48 completed cases, only nine pled guilty (ICTR, Status 
of Cases). Of these nine, at least one guilty plea, that of Jean Kambanda, who was prime 
minister during the genocide, was recanted later on as the accused learned that pleading 
guilty would not lead to a dismissal of charges: "[i]t should have been made  clear to the 
accused that by pleading guilty the only possible sentence would be life imprisonment 
and that a plea agreement would never mitigate the penalty seeing the gravity of the 
offences” (ICTR 2000: Paragraph 68). This shows that the original guilty plea was 
strategic in nature and not because the accused had feelings of remorse. 
 
Thus, the procedures through which trials at ICTR take place do not seem to encourage 
the internalization of the label of criminal. Furthermore, it seems as if the great majority 
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of guilty pleas are not due to internalization of this label, but rather as a calculated action 
to attempt to receive lighter sentences. That being said, there has been at least one case 
where the court acknowledged the accused’s feelings of guilt and remorse, which then 
resulted in a greatly reduced sentence. This was the case of Vincent Rutaganira, who pled 
guilty of crimes against humanity (extermination). “He admitted to having aided and 
abetted as an accomplice by omission, the extermination of thousands of civilian 
refugees.” (ICTR 2005: 25). In determining his sentence the court concluded that his 
remorse was sincere, which led to a reduced sentence of six years incarceration (ICTR 
2005). What is interesting to note is that this person surrendered himself to the court 
voluntarily and confessed his crimes to the court from the beginning. Thus, the one 
example we can observe of what appears to be genuine feelings of remorse is linked to an 
accused who had internalized the label of criminal without outside pressure. The chamber 
states that: “In the opinion of the chamber, when an accused pleads guilty, he is taking an 
important step towards rehabilitation and reintegration. Such admission of guilt is likely 
to contribute to the search for the truth; it shows the resolve of an accused to accept 
responsibility vis-à-vis the injured parties and society as a whole, which may contribute 
to reconciliation, which is one of the goals pursued by the tribunal” (ICTR 2005: 24). 
This shows that there is an element of reintegration and reconciliation under ICTR, 
although the mechanisms through which imprisonment is to lead to reintegration are not 
fully explained. This observations supports Phil Clark’s criticism that despite having 
reconciliation as a key goal, there are no attempts by the tribunal to define reconciliation, 
nor are there any strategies to achieve this (2008). 
 
Punishment 
Thus, punishment through incarceration is the one and only consequence of being found 
guilty of ICTR (ICTR 2005). The median time for incarceration is 33.5 years (Hola et al 
2011). By sentencing the criminal to incarceration, especially if he serves his time in 
other countries, this effectively isolates him from the rest of society. Despite claiming 
that incarceration will lead to rehabilitation and reintegration, no explicit attempts are 
made to shape the subjectivities of the criminal. He is used instead as a tool to promote 
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deterrence, thereby reinforcing the ICTR’s notion that the culture of impunity must be 
eliminated.  
Where this process might have an impact on subjectivities however, is within Rwandan 
society as a whole. By establishing a precedent that abnormal behavior will not go 
unpunished, this sets an example for others to follow: “with the sentence an attempt is 
made to deter, that is, to discourage people from committing similar crimes. The main 
result sought is to discourage people from committing a second offence (special 
deterrence) since the penalty should also result in discouraging other people from 
carrying out their criminal plans (general deterrence)”  (ICTR 2005: 23, 24). 
 
Even after the sentence is fulfilled, there are no clear procedures in place designed to aid 
in the rehabilitation and reintegration of the criminal. There are ‘safe houses’ scattered 
around Arusha that the criminal, upon release has the option to go to. However, these safe 
houses are intended to help the reintegration of those acquitted, not those who have 
served the duration of their sentence. Moreover, this reintegration help that is provided is 
simply a place to stay until they find a host country that will legally accept them. This 
was acknowledged as an issue by the President of the ICTR, Judge Khalida Rachid Khan 
who in her inaugural speech in 2011 stated: “the relocation of convicted persons who 
have served their sentences also needs urgent attention. These persons have even fewer 
avenues for resettlement open to them. This issue is destined to become increasingly 
problematic in the years to come.” (ICTR 2011). However, despite acknowledging the 
issue, Judge Khan did not present any solutions, unlike she did for various other problems 
facing ICTR. 
 
Even though the ICTR places great emphasis on reintegration within its stated goals, the 
procedures in place seem to at best, not facilitate effective reintegration of criminals, and 
at worst, to actively hinder it. When having the label of criminal applied by the ICTR, the 
effects of this stay with the criminal for life. Even those who were acquitted after their 
original sentences were overturned and the label of criminal officially removed, are 
having a very difficult time finding a host country where they can legally live (ICTR 
2011). ICTR then seems to place much greater emphasis on shaping the subjectivities of 
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the non-accused through the use of the criminal. It would appear that rehabilitation of the 
criminal takes a backseat to the creation of deterrence. The fact that the criminal will not 
be significantly encouraged and aided in reintegrating and rehabilitating, seems to be 
understood as acceptable collateral damage by ICTR. 
Gacaca 
As done with the ICTR, it is necessary to see the procedural aspects of Gacaca, that is the 
application of the label, and the punishments that are given in the attempts to transform 
the subjectivities of the criminal. Here we will argue that the mechanisms of Gacaca 
place the responsibility of applying the label on the accused, rather than on the court. 
Furthermore, we will argue that this allows Gacaca to allocate its time and resources to 
the effort of transforming the criminal, rather than to labeling him as such. As we will 
see, this is in direct contrast with ICTR where the application of the label plays a much 
more central role and less attention is given to the post-conviction transformation. 
 
The lesser of two evils? 
A central point in the transformation of subjectivities is that participation in Gacaca is on 
a voluntary basis and that those who are able to participate in Gacaca are currently 
incarcerated and awaiting trial through the Formal National Justice System. There are 
several incentives to participate in Gacaca, such as the ability to serve half of their 
sentence in the community and pardoning of part of their sentence (Rettig 2008). For 
example, those serving category 2 offences, which warrant twelve to twenty five years, 
can be reduced to serving seven to twelve years. In this way, the criminal is punished 
through incarceration, but also has the ability of reintegrating back into society. Indeed, 
there are currently 20,000 people participating in community service as an alternative to 
incarceration (Government of Rwanda, Fact File- Gacaca- The People’s Court). 
 
Moreover, there is a large incentive to participate in Gacaca not only because there is a 
possibility that their sentences are to be reduced, or eliminated entirely in favor of 
community service, but because of the conditions of the National Jails in Rwanda. 
Overcrowding, hunger, disease and lack of resources are all common within Rwandan 
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national jails (Clark 2005). In 2007 a provision to the law specifically pertaining to 
prisoners serving time for acts of genocide was introduced; it stated that prisoners were to 
be denied: “any kind of mercy, conditional release or rehabilitation” (Tertsakian 2011: 
214). This further increases the desirability of Gacaca. The exceptions to this provision 
are prisoners already serving at least twenty years, or transfers received from the ICTR. 
Due to the conditions of the national jails and the desirability of Gacaca, the government 
was then able to add certain procedural preconditions.  The criminal must fulfill these 
preconditions in order to participate in Gacaca; the criminal must tell the truth about his 
crimes, he must name accomplices and must give an apology to his victims (Zorbas 
2004). 
 
Confessions as Conditionality to Gacaca 
The introduction of these preconditions has led to a large increase in confessions given in 
Gikongoro Central Prison, from 9% in 1997 to 44% in 2002. This was after a large 
awareness campaign undertaken by the Rwandan Government in 2001 on Gacaca. The 
success of this awareness campaign is made clear when looking at percentage of 
confessions in 2000 (15%) to 2001 (40%) (Molenaar 2005). According to Molenaar, a 
number of prisoners interviewed all claimed that President Kagame himself promised that 
anyone who confessed to their crimes will be allowed home and the community will 
forgive them (2005). However, it is impossible to know at this stage whether the 
criminals are motivated by feelings of guilt for their crimes and a wish to repent, or 
simply, Gacaca is the lesser of two evils and that the jail conditions are so deplorable that 
they would do anything to escape them. 
 
This is perhaps the reason why Molenaar observed the lack of remorse and emotions 
shown by prisoners in their Gacaca confessions. Perhaps they were simply saying what 
was needed to remove themselves from these prison conditions. However, he then noted 
that “in Rwandan culture it is inappropriate to show emotions in public; which could 
explain the emotionless behavior” (2005: 63). This hypothesis seems to be supported by 
The Reconciliation Barometer, which noted that 71.5% of survivors and 86.1% of 
criminals agree that genocide perpetrators have shown remorse, and that 69.1% of 
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survivors and 84.7% of criminals believe that those who have done wrong have sought 
forgiveness (Rwanda Reconciliation Barometer 2010). Molenaar did note however, that 
those who had confessed in prison had created an “ambience that breathes enthusiasm 
about confessing. The authorities have managed to create a momentum for confessions, 
which has encouraged prisoners in large numbers to acknowledge their crimes” (2005: 
55). Regardless of their motivation for participating in Gacaca, the fact that they must tell 
the truth about their crimes, effectively creates the submissive criminal. 
 
Applying the label 
By requiring a confession, Gacaca effectively places the accused in a position where they 
must apply the previously constructed label of criminal to themselves. The accused must 
resign and represent himself as a guilty person - one that took part in the genocide - 
before he is able to participate in Gacaca and face the community. In this manner, the 
accused is encouraged to deploy the construction of the criminal upon himself, and 
internalize it into his own subjectivity. This entire process takes place before the accused 
even steps foot in the court, and thus the person that goes into Gacaca is not a defensive 
individual, but rather a submissive criminal. This allows Gacaca to focus efforts and 
resources on the shaping of subjectivities and promotion of reconciliation and justice, 
rather than on representing the accused as a criminal. This is in contrast to the ICTR 
where the majority of the procedure is dedicated to the application of this label. 
 
Once the accused internalizes the construction of the criminal, he is then allowed to 
appear in front of his victims to tell the truth, apologize and ask for forgiveness. The 
community and victims play an active role during the process by giving testimony and 
statements against the criminal. This affords the community power through being able to 
influence the Inyangamugayo’s decision on the criminal’s fate, which ultimately results 
in various forms of punishment. Due to the public nature of Gacaca and the importance 
of truth telling and confessions, one can see why the process is both extremely shaming 
and embarrassing to the criminal. Unlike in ICTR where the actions of the criminal are 
codified into a series of legal terms, Gacaca forces the criminal to observe the pain and 
suffering he has caused, which encourages empathy. By telling the truth, the criminal is 
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then being shaped by the government’s discourse, which includes responsibility and 
accountability and fulfils the first goal of Organic Law; “to reveal the truth about what 
happened” (National Service of Gacaca Jurisdictions c). He must stand in front of his 
victims, peers and neighbors, take a stance of submission rather than defensiveness, and 
recount and relive his crimes. 
 
After the public confession and apology, the Inyangamugayo are then able to sentence the 
criminal to various lengths of incarceration, depending on the severity of the crime. 
Despite the focus on reintegration and redemption, incarceration is still seen as an 
important mechanism of Gacaca. Even though the criminal will eventually return to the 
community, a certain time of incarceration is seen as a necessary step in achieving 
justice: “The perpetrator shall be punished, and justice shall be rendered both to the 
victim and to any innocent imprisoned person who will be reintegrated into Rwandan 
society” (Schabas 2008 b: 573). In this way the criminal is used as a tool to rid Rwanda 
of the so-called culture of impunity by emphasizing that violations will not go 
unpunished. 
 
Reintegration through Community Service 
After the fulfillment of half of his incarceration sentence, the criminal is eligible to serve 
the other half through community service. Community Service was introduced under 
Organic Law for several reasons; because there was a legal crisis in Rwanda after the 
genocide, as characterized by the defunct legal system and overcrowded jails, economic 
benefits with regards to development and social rehabilitation not only at the individual 
level, but also at the collective level (PRI, Gacaca Report 2007). Since then, two forms of 
community service have emerged. The first model introduced was Neighborhood 
Community Service which was to be carried out within the criminal’s own community, 
three days a week. This was to ensure a gradual reintroduction back into the community 
through establishing gradual, supervised contact between victim and criminal. This 
system proved positive in some regards. The gradual contact between criminal and 
victim, together with the fact that the victim received benefits from the criminals labor, 
encouraged a new way of relating to one another, both for victims and for criminals: 
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“They’ve changed a lot. We speak with them without problems; sometimes even those 
whom we don’t know come up to us and begin talking. They ask us if we know them, we 
answer them no. Then they say that they knew our parents, and introduce themselves to 
us. In turn, we ask them if they knew them. They answer yes and express much remorse, 
saying that truly they committed crimes against them without wanting to. Moreover, they 
feel sorry for us and ask whether we’ve received houses. We tell them that we’ve received 
them and that, God willing, we’ll move into them. They show they’re satisfied with that, 
in fact one doesn’t notice any bad spirit around them. And from our side, with what they 
say to us, we feel happy.” (ibid: 35) 
 
However this build up of trust was by no means universal. Fear continued to play a large 
role in many of these interactions; interestingly not only on the part of the victims, but 
also the criminals: “For example, the one who killed my relatives knows where I live, he 
doesn’t know my house, but if he knows where I live he can come and kill me. He knows 
that we only live in housing clusters. We don’t want the criminals to know where we live” 
(ibid: 36) 
 
The Neighborhood Community Service faced other problems, including logistical and 
organizational issues. The fact that the criminals were living in their own villages 
combined with the requirement for official supervision during the community service 
meant that this was an impractical solution. Thus a second form of community service 
was devised. Instead of the criminal working and living within the community, he was to 
live in labor camps. Aside from the logistical advantages of centralizing the community 
service, criminals could be provided with additional services such as training in skills that 
they could then use after their sentences were carried out. Furthermore, from the national 
perspective, this allowed for the implementation of much larger infrastructure projects 
(Bornkamm 2012). Both Bornkamm and the PRI report that overall criminals assigned to 
the labor camps seemed to be satisfied with this result: “We now hope that we’ll have the 
possibility of finding work on construction sites after we’ve carried out our sentence. 
There are more than thirty-seven people who went home after they carried out their 
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sentence. We learned that some of them found work on construction sites. The trainers 
also promised us jobs.” (PRI- Gacaca Report 2007: 22). 
 
Today, as the end of Gacaca approaches, the majority of criminals serving community 
service are doing so in camps, although a few remain in Neighborhood Community 
Service. (Bornkamm 2012). 
 
Truth Telling, Society and Panopticism 
 
“When the truth will be known, there will be no more suspicion” 
National Service of Gacaca Jurisdictions c 
 
The fact that he must then, after confessing, live among his victims and reintegrate back 
within the community has the potential to create profound effects on the criminal's 
identity. The truth telling and public mechanisms of the court mean that the community is 
then aware that the individual has had the label of criminal applied and will at some point 
return to their community. This can be viewed as an intimate panopticon, in that the 
community will be observing the criminal. The criminal knows that he is constantly 
observed by the community and thus, observes himself and his own behavior and corrects 
it, according to how he believes he is being perceived. It is this mechanism of self-
discipline that corrects the abnormal behavior of the criminal as he himself has applied 
the label. This has the potential to mold the criminal's identity to create a more 
responsible individual; by admitting to his crimes in Gacaca, he acknowledges ‘the other’ 
and the pain and suffering that he has inflicted on them. 
 
While in theory, the confession and apology is supposed to be met with forgiveness from 
the community, this is not necessarily a reflection of reality. The National Unity 
Reconciliation Council (NURC) undertook a study of national cohesion in Rwanda 
between 2005 and 2007. The results, with regards to Gacaca were very telling and reveal 
panopticism at work. A confession and apology on the behalf of the criminal does not 
necessarily mean that a mutual trust between victim and criminal is established. Having 
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said that, 99% of Rwandans believe Gacaca is an essential tool in achieving 
reconciliation and 86% of survivors believe that Gacaca will help them regain their peace 
of mind. What is rather revealing, however, is that 73% of survivors believe that once the 
criminal confesses, they can live harmoniously together, while 46% also believe that it 
would be unwise to trust the prisoners in the future. Taking this into account, it is clear 
that it is possible for criminals and victims alike to live together in their communities, but 
there is an atmosphere of distrust and surveillance of the criminals by the victims (NURC 
2008). 
 
Another problem that may arise is that although many apply the label of criminal 
themselves, thus undergoing the transformation into a submissive subject, this cannot be 
generalized for all participating in Gacaca. However, the problem is much more deeply 
seated than internalizing the label. Issues arise when there is a lack of accountability. 
Many criminals feel that Hutus were unjustly blamed for their role in the conflict, and 
that it was a civil war, where both parts are equally to blame, rather than a genocide 
(Kagame in Clark, Kaufman 2008). This perception can enter into conflict with the 
creation of the submissive criminal and undermine the effects of Gacaca and its goals. 
This might at least partly explain the failure to build trust between some criminals and 
victims (Clark 2005). 
Conclusion 
The deliberate structural and procedural choices of ICTR and Gacaca reveal the 
mechanisms through which they attempt to alter the subjectivities of the criminal. The 
application of the label is done in fundamentally different manners. In ICTR, more often 
than not, the accused actively avoids being represented as a criminal, whereas the 
mechanisms of Gacaca provide incentives for the accused to apply the label to himself. 
This is done by making Gacaca an attractive alternative to incarceration in the national 
jails, and being able to put conditions on participation. Another vital mechanism of the 
Gacaca process is Community Service, where the government attempts to alter the 
subjectivity of the criminal in order to create a productive member of society. This is in 
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stark contrast to the ICTR in that there appears to be no mechanisms that attempt to alter 
the subjectivity of the criminal, but rather alter society.  
 
The second important mechanism of Gacaca is the intimate panopticon that results from 
the act of truth telling and confession to the communities. The fact that the criminal must 
admit his guilt and make a full confession to the community he is to live in, means that 
both the criminal and the community accept this representation and will continue to 
observe him accordingly. This mechanism is intended to create a process of self-
reflection and self-discipline for the criminal. However, these confessions create mixed 
reactions by the community. Although both criminals and survivors believe that they are 
able to live together and that Gacaca is a vital tool in reconciliation, there is still a 
distinct mistrust between them. This is not the case with ICTR in that there is a lack of 
programs aimed towards the reintegration of the criminal back within society. Many of 
the criminals under ICTR have been sentenced to life incarceration and will not have the 
chance to reintegrate. However, many will be released within the next ten years, and as 
Khan acknowledges, this lack of focus on reintegration is a problem that will only grow 
larger as more criminals are released.  
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Discussion 
 
This section aims to discuss, rather than analyze, the findings from the previous analytical 
chapters and evaluate in which ways ICTR and Gacaca could be consistent with the 
ideals set out by IDEA’s framework to reconciliation. IDEA is a intergovernmental 
organization dedicated to promoting global democracy. Within the IDEA’s areas of 
intervention is a framework for defining and evaluating reconciliation. This framework 
was utilized to evaluate Rwanda’s progress (IDEA 2003). In this section, we will discuss 
our findings within this framework. This is done in an attempts to see whether the legal 
rationalities that ICTR and Gacaca can fulfill the standards of the overarching objectives 
of IDEA. This framework is non-linear and not a universal model, but rather acts as a set 
of guidelines for achieving post-conflict reconciliation.  
 
Reconciliation according to IDEA 
According to IDEA, reconciliation is a complex term with small consensus on its 
definition. Consequently, it is not one size-fits-all; different conflicts require different 
approaches. It is both a goal – something to achieve, and a process – a way to achieve 
that goal. For IDEA reconciliation is a process through which a society moves from a 
divided past to a shared future (IDEA, 2003: 12). The Rwandan government clearly 
shares this sentiment: “only when the guilty had been punished would it be possible for 
the victims and the innocent to create a joint future together” (IDEA 2003: 116). 
 
While the end goal, that of shared future, is a long and difficult process, certain steps 
must be applied, one of them being, bringing about justice by punishing the guilty. Both 
the ICTR and Gacaca attempt to do this by bringing the perpetrators to justice. 
According to IDEA, it is “an important, legitimate and sometimes essential component of 
a victim’s recovery and psychological healing” (IDEA, 2003: 81). It has been established 
that incarceration is important in both courts, however, the focus and the objectives of 
this incarceration is where they differ. 
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ICTR 
The ICTR uses retributive justice, meaning justice based on prosecution, incarceration 
and isolation of the criminal. The central idea of retributive justice is that the perpetrators 
should be punished for their crimes. IDEA argues that this form of justice is an important 
step and contributes to reconciliation. This is done by “avoiding unbridled revenge, 
protecting against return to power of perpetrators, fulfilling an obligation to the victims, 
individualizing guilt (...) and breaking the cycle of impunity” (IDEA 98). This can be 
seen through the ICTR’s attempt to judge and prosecute the main instigators of the 
genocide. Their function is to prosecute those guilty of genocide and this in itself is an 
important contribution. 
 
Gacaca 
While the ICTR applies retributive justice, Gacaca focuses on restorative justice, that is, 
traditional mechanisms of conflict resolution. By applying restorative justice, the victim 
plays a more central role. Furthermore it “works with the full participation of the victim 
and of the relevant communities in discussing the facts, identifying the causes of 
misconduct and defining the sanctions” (IDEA 111). As established, this is very much 
the case in Gacaca as truth telling and confession are the central mechanisms of the 
court. The accused must stand in front of his victims and communities to confess his 
crimes, ask for forgiveness and apologize. 
 
Process of Reconciliation IDEA 
According to IDEA, achieving reconciliation includes three important factors; truth, 
justice and healing. These must be consistent throughout the whole process and only 
then, can reconciliation be achieved. Both Gacaca and ICTR fulfill the justice 
requirement. What is unclear however, is whether or not ICTR fulfills healing and truth. 
Due to the defensive posture many accused take in ICTR, there is a possibility that the 
truth may not be told in order for the accused to avoid being represented as a criminal. 
Gacaca fulfils this aspect in that the criminal must take a submissive stance before being 
able to participate in Gacaca. Of course, there is also the possibility that the criminal in 
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Gacaca does not tell the truth, but the submissive stance and self-application of the label 
has the potential to make this more unlikely. According to IDEA, healing is: “any 
strategy, process or activity that improves the psychological health of individuals 
following extensive violent conflict. Strategies, processes or activities aimed at 
rehabilitating and reconstructing local and national communities more broadly are also 
integrally linked to this process” (p. 77). In this regards, ICTR does not fulfill this aspect 
of reconciliation, due to the mechanisms of the court, which do not focus on 
rehabilitation of the criminal. One could argue however, that by isolating the main 
perpetrators of the genocide from the rest of society, that this contributes to the 
psychological health of members of society. ICTR does not appear to attempt to alter the 
subjectivities of the criminal, but rather the subjectivities of members of the society. 
Gacaca seems to fulfill this aspect as the various mechanisms promote rehabilitation and 
reintegration through community service, with the goal of criminals eventually 
reintegrating back within their communities. 
 
Stages of the Reconciliatory Process 
IDEA outlines three stages of the reconciliatory process that must be reached in 
sequential order. Those three stages being; 
 
Stage I – Replacing fear by non-violent coexistence 
Once the violence stops, the first step is to achieve a non-violent coexistence between the 
victims and perpetrators. In order to do that, it first requires that victims and perpetrators 
cease to self-pity and “(…) to be freed from paralyzing isolation” (IDEA, 2003: 20). 
Thus, rebuilding the communication between the two groups is important. Gacaca fulfils 
this requirement through the mandatory truth telling and confessions. Another important 
mechanism of Gacaca in this regard is the Community Service program, which re-
establishes contact between the criminals and the victims. As ICTR does not focus on the 
rehabilitation or reintegration of the criminals back within Rwandan society, this stage is 
not met. Moreover, whilst incarcerated by the ICTR, the criminal is isolated from the 
society. 
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The second requirement is a safe environment, as without it, it is difficult to achieve 
progress. Thus, to be able to reach it, both local and international decision-makers must 
establish the rule of law. One way of doing this is to institute criminal courts that are 
based on the aforementioned terms. Both the ICTR and Gacaca fulfill this requirement in 
that they have been established under the rule of law, albeit in different forms. 
 
Stage II – When fear no longer rules: building confidence and trust 
The second stage is the move from coexistence towards trust. It involves that both the 
victims and the perpetrators restore trust and confidence in themselves and in each other. 
However, in order for trust and confidence to develop, the government must create at 
least three institutions, namely those of unbiased judiciary, effective civil service and 
proper legislative structure. These aforementioned institutions are important for any 
society in the post-conflict era, in order to move away from violent conflicts to durable 
peace. In the case of Rwanda, all three institutions have been established. While they 
might not work properly, the indication that many cases from ICTR has been moved to 
the National Court System may indicate a change in the right direction in these 
institutions. It is also important to “destroy atrocity myths,” (IDEA 2003: 20) meaning 
that not all members of the enemy side are actual or potential perpetrators. It is important 
for both sides to accept blame and be held accountable for their actions, while at the 
same time acknowledging that not all members of the conflicting sides are actual or 
potential perpetrators. In this regard, the justice courts have the potential to make a large 
difference in terms of individualizing guilt. This is viewed as an important element in 
eliminating the ethnic divide between the Hutus and Tutsis. Both the ICTR and Gacaca 
have attempted to accomplish, through holding individual perpetrators accountable, 
rather than the ethnic group as a whole. 
 
Stage III – Towards empathy 
The third stage is the ability to move towards empathy, meaning the victims are willing 
to listen to those who caused their pain and suffering, and for the offenders to understand 
the anger of those who experienced their inhumanity. One way of accomplishing this is 
through truth commissions, as their work involves being able to separate fact from fiction 
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and the truth from myth. In this stage the victims and perpetrators must also accept that 
they must peacefully coexist for a mutually beneficial future. While this is not the case in 
the ICTR, the move towards empathy is definitely observable in Gacaca courts through 
truth telling, confessions and apologies. 
 
Recognizing Faults on Both Sides 
IDEA states that it is important that both sides come to terms with past atrocities in order 
to be able to move towards a common future. They emphasize that there must be a 
change in attitudes and more fundamentally the recognition of ‘the other’. This can be 
exemplified through the criminal’s confessions in Gacaca, by confessing to his crimes he 
acknowledges ‘the other’ and the pain and suffering that he has caused. 
 
Having said that, an interesting problem arises with regards to the ICTR. The retributive 
justice deployed by the ICTR focuses on the criminal as an individual, as to avoid 
collectively blaming an entire ethnic group. The individual is held responsible rather than 
Hutus in general. This is viewed as an important element in eliminating the ethnic divide 
between the Hutus and Tutsis. However, some of the policies implemented by the ICTR 
have resulted in furthering this divide through categorization. For example, in order to be 
legally able to prosecute the perpetrators through international law, ICTR had to prove 
that it was indeed a genocide that had taken place, and create a framework of ethnic 
categorization (Nash, 2007). In doing so they were identifying the ethnic groups and once 
again labeling them ‘Hutus’ and ‘Tutsis.’ It could be argued that through this act of 
classification, further reinforces the ethnic divide, rather than eliminating it. 
 
Another point in this regard is the ICTR’s decision to not hold members of the RPF 
responsible for their crimes in the genocide. It is estimated that 25-30.000 Hutus were 
killed by members of the RPF in the last months of the genocide, not as revenge killings, 
but politically motivated attacks. (Peskin 2011). According to former Chief prosecutor 
Carla Del Ponte “revenge killings by soldiers- or other crimes of passion- as well as the 
unintentional killings of civilians in combat situations could never account for the 
thousands of persons killed by the RPF between April and late July 1994” (Del Ponte in 
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Peskin 2011: 175). The decision of the ICTR to not prosecute the crimes committed by 
the RPF has led to resentment among some of the Hutu population, as many believe that 
the conflict was a civil war and that Tutsis should also be punished for their role. IDEA’s 
framework stipulates that in order for reconciliation to begin, it is important that the 
conflicting parties experience the same rights. It might be argued by some that as 
members of the previous government are being prosecuted by the ICTR for their role in 
the genocide, so should RPF members who also committed genocidal crimes. IDEA 
argues that there has to be accountability on both sides of a conflict in order to facilitate a 
path towards reconciliation. Having said that, does ICTR’s choice to not prosecute RPF 
members impede the reconciliatory process, as there appears to be fault on both sides? 
 
It is important to remember that reconciliation is a long term goal with various key 
aspects like: “finding a way to live that permits a vision of the future; the (re)building of 
relationships; coming to terms with past acts and enemies; a society-wide, long-term 
process of deep change; a process of acknowledging, remembering, and learning from 
the past; and it is voluntary and cannot be imposed” (IDEA, 2003:14). Having said that, 
through the evaluation of the mechanisms of the two courts under the reconciliation 
framework, it appears that the two systems share many of the same values and rationales 
as IDEA. Gacaca in particular encompasses many of the recommendations found in 
IDEA’s framework. ICTR, on the other hand, only focuses on punishment and not any 
reconciliatory processes. That is not to say that their efforts are not potentially conducive 
to the reconciliation process. 
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Conclusion 
 
Based on the findings of the two analytical chapters, we can now answer our problem 
formulation: How do the different legal rationalities frame the criminal and how do they 
attempt to transform them? 
 
It has now been established that Gacaca is not as ‘traditional’ as promoted by the 
Government of Rwanda, due to their influence on the court. By trying to distance 
themselves from the international legal system, or ‘classical justice,’ it only serves to 
reinforce its significance. With that in mind, the ICTR and Gacaca share a number of 
similarities in their creation of the label of criminal. Perhaps the most of these is the 
shared perception that Rwanda has been traditionally a culture of impunity. Both courts 
seek to correct this notion through making the criminal an example of what happens 
when the law is broken and therefore deploy discourses of accountability. 
 
Because the ICTR only prosecutes the main instigators and planners of the genocide and 
is an internationally established organization, the matrix surrounding this construction of 
the label of criminal is deeply rooted in the Rome Statute. The criminal is an individual 
who has committed crimes against humanity and is thus seen as a threat to peace, security 
and the well being of the world. He is a violator of international humanitarian law and 
thus, an international problem, which needs an international solution. Under Gacaca, the 
criminal is an individual who has committed crimes of a relatively less serious nature, 
like murder (rather than genocide), assault and theft and is an individual who is able to 
reintegrate back within Rwandan society. The Government of Rwanda’s Organic Law, 
which established Gacaca, including the goals, make up an important aspect of Gacaca’s 
matrix. Because of this, the Rwandan government is able to exercise and project its 
power through Gacaca. Furthermore, the criminal under Gacaca is to be used as a tool to 
show the competencies of Rwandan justice and to reinforce their sovereignty. This belief, 
that Rwandan people can solve Rwandan problems without the need for help or 
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interference from the international community, shows the governments further attempts 
to distance itself from the international legal rationality. 
 
While their construction of the label of criminal shares similarities, they also share the 
value that incarceration is a vital step in achieving post-genocide justice. However, this is 
where the similarities between the two legal rationalities end. The mechanisms of ICTR 
seem to not encourage the internalization of the criminal label. This is shown by the 
majority of the accused in ICTR avoiding being represented as a criminal. Although the 
ICTR hints towards the rehabilitation and reintegration after the incarceration of the 
criminal, there are no obvious mechanisms indicating how to facilitate this process, or 
how it will change their subjectivities. Having said that, we thus conclude that 
incarceration under ICTR does not function as a mechanism for the changing of the 
subjectivities of the criminal, especially since many of the criminals under ICTR are to 
spend the rest of their lives in prison. It appears then that the mechanism of incarceration 
is meant to mold subjectivities within Rwandan society through general deterrence. 
 
The mechanisms of Gacaca are much more clear with regards to how it attempts to alter 
the subjectivities of the criminal. Gacaca is an attractive alternative to serving an entire 
sentence within the national jails because of the conditions of these jails and that there is 
an opportunity to have their previous sentences reduced. Due to this the Rwandan 
government was able to stipulate certain conditionalities before the individual is to 
participate in Gacaca. Perhaps the most important aspect of Gacaca’s mechanisms is the 
mandatory confession before being tried. This effectively makes the accused apply 
Gacaca’s construction of the label of criminal upon himself. Another important 
mechanism of the court is the distinct focus on the reintegration of the criminal back 
within his community and the rehabilitation of both him and his victims. This is done 
through programs like Neighborhood Community Service and community service served 
in camps, where both criminal and victim are able to interact in a controlled and 
monitored environment. The victims are also able to benefit from the criminals labor. 
Once the criminal returns to his community, a panopticon is established. The community 
is aware that the individual is a criminal, and the criminal knows that the community 
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knows this. This causes him to reflect and discipline his own actions as according to how 
he believes he is being perceived. In this way, the truth telling mechanism of Gacaca is 
an important mechanism in altering the criminal’s subjectivity. 
 
We have only sought out determine how the mechanisms of the two courts attempt to 
mold the criminals subjectivity and it is for this reason that we cannot speculate on their 
actual effects. However, what we have observed throughout the analysis that although the 
mechanisms of the two courts try to mold the criminals into healthy members of society, 
or at least so they no longer pose a threat, there can be no generalizations made. Under 
ICTR, although the majority of the accused actively avoided having the label of criminal 
applied, some did apply it themselves. Under Gacaca, the mechanisms promote 
reintegration and rehabilitation, but there is still a mistrust and fear among both victims 
and criminals alike. 
 
Through the discussion we attempted to see whether the legal rationalities of the ICTR 
and Gacaca fulfill the standards of IDEA’s framework for reconciliation. According to 
IDEA, prosecution as a means of achieving justice is an important step towards 
reconciliation, which both courts fulfill. Where the ICTR falls short under this framework 
is that it does not appear to share the same values of rehabilitation and reintegration of the 
criminals. However, overall both courts share common values with IDEA but with 
different regards. It appears that under IDEA’s framework Gacaca contributes more to 
the process of reconciliation, however, this is not to dismiss ICTR’s contributions of 
prosecuting the main instigators.  
 
Having come to these conclusions, we feel it is imperative to conduct further research 
within this field, in order to gain a deeper and more nuanced understanding of how the 
two legal rationalities are affecting the realities of individuals. In particular, it will be 
important for research to be done as criminals convicted by ICTR being fulfilling their 
sentences, and Gacaca reaches its end.  
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